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Name & Address of the Appellant & Respondent

Mis. Cengres Tiles Ltd.

at{ afh sr or#tr 3mar a 3riahs 3rgra cRm % ill a < 3mag # uf zqenRenf Ra
sag ·Ty Fe 3rf@rat at sfla znyerv am4a wgd a aar ?j

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'Bffif xixcbl'< cITT grlervr ma :
Revision application to Government of India :

(1) ala sura ggca 3rf@)fr, 1994 cBl tTRT 3ffi<ffi ~~~~cf> GITT if
~ tTRT cm- '3"9"-tTRT cf> >l"~~ cf> 3@<ffi~a=flJT ~

0

3fclx "flfqq, 'BRd ~ .
fat ianzu, lua fqm, aheft sir, flu cfrq- aaa, ira mif, { fact : 110001 cBl"
ctr ~~ I .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of theQ following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ?:ffG 'iTcf ctr 6Wf mm sa ht sf mar fa4 augrIR zur 3l'xf cf>lx-@11
if m fa4t muttau qosrIr ima umra g mf if, m fcnm -~o-s1i11x m .~ if
'elm cf6 fcnm cf>lx-@11 if m fcnm ~0-sllllx q 67" 'i@6 uRauhr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) '+fRc1 *m fcnm ~ m~ if Allffaa 'i@ cJx m ~ * f21Al-lf01 if ~ ~
~ 'iTcf cJx 3qr4a zyca a Raemi \iTT" '+fRc1 # are fh# z, ur gar Allffaa
%1 .
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(c)

4f gen ml {Tara ft f@ ra # are (nr zu er at) frmm fcpm Tf<TT
,m;r NI
In case of goods exported outside India export to Nepal or Bhutan, without payment qf
duty. .es iis3.
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tT 3ffui=i '3tcllci1 c#i" '3tcllci1 ~ cB" :PTc'fR cB" ~ \YJl" ~~ +=fTrlf c#i" ~ ~ 3ffi
ha an#gr ut gr arr vi Ru a gaff rrga, 3r@a # gr ufRa ata u UT
~ ii fctm~ (-.=i.2) 1998 tTRT 109 m~~ ~ if I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this JXct or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. ,, · ·

(1) ~ '3i:'lllci1 ~ (~) PllP-llcJC'1'\ 2001 cf> ~ 9 cf> 3WIB FclPlf415c', ~ ~
~-8 "ff "ci1" ~ if, )fa arrest uf arr hf f#a a fil.:r 1-JNf cf> '41m ~-~ izcf
3r4lea s#gr t-at qfai a arr sra or4a far urr Rel sr rr arr g. cBT
jl!.-c,Q!eft~ cf> 3Wfc:r mxr 35-~ if frrtTIRc=r -cti- cf> 'ljTlcTR cf> ~ cf> w~ "tr3lR-6 'EfR1T1" c#i" mff
ft el#t a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@ua 3m4at # mer ure iaaa ala q) zm sua an zt at qt 2oo/
1:ffR=r 'ljTlcTR #t ug 3kz uasf ii=aa ya caruar it cTT 1000/- c#i" 1:ffR=r 'ljTlcTR c#i" 0
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

xfl1iT ~, ~- '3tCJ I< gen v hara 3rat6ha nrznf@raw #a mff 3flfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tr ur4a zgen arf@~m, 1944 c#i" mxr 35- uo#r/35-~ cf> 3Wfc:r:
Under Section 35B/ 35E of CEA, 1944 an appeal li_es to :-

(a) affaar eris if@era ft mi ta zycn, a€tr Gara zyca vi 'flcJlcb'<
379h4tr =nrnf@raur at fghs q)far eke ia i. 3. 3ITT. cB". ~, ~ ~ cnl" -qcr

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) saafRra aRha 2 (1) i sag srgur a# srcrar #t srfta, srfat mr i v#ta (_)
yen, #ta sari ye vi hara srft4ta nrzaf@rs (frez) 6t ufa et#ta ff8at,
'1-151-Jcilcillci if 3it-20, g #ea zrRaa #HI3og, afta, In4rlz-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ah Gara zye (rfr) Pura#, 2001 c#i" mxT 6 cfi 3WIB ~ ~--~-3 if frrtTffu,
fag 7nr 3rft6Rt mznrf@aw at n{ 3rfta cf; fcRim 3ft fag g 3rrgr #t a 4Rzji afea
~~~cBl" l=fllT, &IM ·c#i" l=fTlT •3it cunt ·ul u#fI T; 5 GT ZIT U+aa t cffii
~ 1ooo /- ffi ~ irfr I "IJ'l6T ~ ~ c#i" l=fllT, &IM c#i" l=fTlT 3fR ~ 7f<TT ~
I; 5 GIT II 50 Gild dq "ITT cTT ~ 5000 / - ffi ~ irfr I "IJ'l6T ~ ~ c#i" l=fllT,
&IM c#i" l=fTlT 3it aunt ·rm uifn T; 50 al u #a unt & azi u; 1oooo / - 1:fITT=r
~ irfr I c#i" 1:fITT=r fl 5 Ill cf> '<Rrifc I'< cf> rfTl1 "ff ~'<SI I fcba tcr ~ cfi xt>cr if ~ti" c#i" \i'fT[f I ~
~"'3"fl" ~{!;fR cFi fcITT:fr "fWRf fl 141J'lPli:b ahr cf> tcr cBl"~ cBT m , ·

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- ~R0~E\_s.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to ~O J.,~~IQP~50 Lac
respectively m the form of crossed bank draft in favour of Asstt. Reg1•.s. J·a.. f'-.~.n~e- ·.. ISr· a:01~~~\,, anyB >. $ .{
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nominate public sector bank of the place where the bench of any nominate public sector bank.of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) '""llllll&lll ~~1970 "lJ"l[ff~ c!fl-~-1 cfi 3@1'@~~~
BcRr ~ m ~ ~ -;q-~~ WflFl ~ * ~ "If r@ta #) a If a
xti.6.50 % cBT nrzurau ycan fez cn ±hr aRg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the_ court fee Act, 1975 as amended.

(5) ga ail viif@a mmcii st firu ah ar fail al aih ft en 3naff fur uraT %
\Jl1" #tr zjcn, #tr smqra yca vi arm ar8tu =nrzaf@raw (ruff@4f@) fu:r:r, 1982 "If
RR8a t
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #la rea, he4tr 5eur area viara 3rd#r uf@raw (@f)aa) auf 3rdiai hmari
he&tzr 35=ue ea 3f@1era, «&y9 Rt nr 39h3ia fa#hr(gin-) 31f@)rum 2er9(2a&y Rt
+izr 2s) f@ria; €..28y5RR faRrr 31f@)ea# , &&&y Rter zs h3iairara at aft rapRt
n$ k, arrraR we qa-fr offiTna 3rfaf k, aa faz nr h 3iaifa sm ftst a#t .

. .3-fltfa.-t:f~°{ITT!~~WQ"3rf@a zt
he4hr 35=ul era viaah3iaaairfraz era " iiarrnf?

(i) ~ 11 tr~~ fc:l-~m
(ii) re sm # a w{ aa (fr
(iii) ~ offiT fvl.!ldilclc,i"! h era h 3iii zr van

-> 3rrt agrf zr fnzarrhnun fa#rr (@i. 2) 3f@0fr1a, 20 I 4 Cff 3rrrrqa fs@ 3rd#rzruf@rant h
"ffcffB;'f~~ 3@T"Qc:f.. 3-Tcfrc;r en]"~~~,

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the ce·nvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s3rrh ,fa ar4tsuf@Urhparer sci green 3rrar~~c;us fclcuR;a ~ffiWffcp"Q-<JfQ"~
h 1o% 2par u 3th srzihaau fa1fa gtaa vs h 10% 4grateu sra4]

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal. on
payment of 10% of the duty demanded where duty or duty and penalty are inAt~p,u~ef,s~r:: .•
penalty, where penalty alone is in dispute." · .<1- _}'f:.'-5:."'-5:..:"::~-<~ _c
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ORDER-IN-APPEAL

M/s Cengress Tiles Ltd., Survey No.1178/2, At & PO Nandasan, Taluka: Kadi,

Mehsana (hereinafter referred to as 'the appellant' is manufacturing and clearing

Ceramic Vitrified Tiles falling under CTSH No. 69071010 of the C.E. Tariff Act, 1985

(CETA, 1985), paying duty under Section 4A of CETA, 1944 and availing CENVAT

credit under Cenvat Credit Rules, 2004 (CCR, 2004). During the course of audit it was

observed the appellant had availed CENVAT credit amounting to Rs.7,96,962/- on

capital goods viz. S.S. Coil, S.S. Sheets, S.S. Plates and cold rolled S.S. Strip and coil.

S.S. Rods etc during the period from June-2010 to April-2015, which were used for

repair and maintenance of their plant and machinery. It appeared that the said goods

did not qualify either as capital goods or inputs under Rule 2(a) or Rule 2(k) of CCR,

2004. It was also observed that the appellant had availed CENVAT credit of Service Tax

paid on outward transportation for Depot Sale. A Show Cause Notice

F.No.VI/1(c)/Audit-I/Cengress/SCN/2015-16 dated 29/06/2015 was issued to the

appellant. (hereinafter referred to as 'the SCN'), which was adjudicated vide 0.1.0.

No.AHM-CEX-003-ADC-MLM-066-15-16 dated 26/05/2016 (hereinafter referred to as

'the impugned order') passed by the Additional Commissioner, Central Excise,

Ahmedabad-Ill (hereinafter referred to as 'the adjudicating authority'). In the impugned

order, CENVAT credit amounting to Rs.7,96,962/- is confirmed to be recovered under

Section 11A / 11A(5) of CEA, 1944 along with interest and equivalent penalty under

Section 11AC. The CENVAT credit amounting to Rs.31,88,703/- on Service Tax on

outward transportation to branches/ depot has been allowed.

2. Being aggrieved by the impugned order, the appellant has filed the present

appeal, inter alia, on the following grounds:

1) All the disputed items were used only in maintenance and repamng of the
machinery installed in the factory, used in the manufacture of dutiable goods that
were cleared on payment of duty. The credit has been denied on the ground that
credit as capital goods is not admissible. In reply to the SCN, the appellant had
clarified that through mistake and oversight it had availed credit under capital
goods category instead of inputs category. This lapse is to be considered as
procedural lapse and credit is to be allowed.

2) In O.1.A. No. AHM-EXCUS-003-AA4P-370/13-14 dated 08/03/2014 in the matter of
M/s Nirma Ltd., it has been held that when credit on inputs used in maintenance
and repairing machinery credit is admissible, the same could not be denied
merely because credit has been taken under capital goods instead of inputs.

3) The adjudicating authority had wrongly relied upon the decision of Tribunal,
Larger Bench in the case of Mis Vandana Global Ltd. - 2010-T1OL-624
CESTAT-DEL-LB, where the credit of cement and steel items used in the
foundation of the machinery or construction of civil works for factory was held not
admissible. In the present case the impugned goods were used in repair and
maintenance of machinery.

4) The demand being not sustainable, the proposal to levy interest ai:iGt...impose ·,(i')
penalty are also not sustainable. The credit taken under bona6fjiuijrep$ion j
were reflected in the book of accounts and returns -filed regula~~a:1;rcf',.;HErnM~)<? ·
was no suppression of facts with mala fide intention to avail 6re8ffw@6it@ly. tfe\
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longer-period of demand is not available to the department. The penalty imposed
under Section 11AC of CEA, 1944 was required to be quashed.

3. Personal hearing in the appeal was held on 15/03/2017. Shri Nilam A Shah,

authorized person for the appellant appeared for personal hearing. He reiterated the

grounds of appeal.

4. I have carefully gone through the show cause notice, the impugned order as well
as the grounds of appeal. The CENVAT credit availed on S.S. Coil, S.S. Sheets, S.S.

Plates and cold rolled S.S. Strip and coil, S.S. Rods etc has been denied in the

impugned order citing Board's Instruction F.No.267/11/2010-CX dated 08/07/2010

based on the order of CESTAT (LB) in the case of VANDANA GLOBAL LTD. vs CCE.

RAIPUR - 2010 (253) E.LT. 440 (Tri. -LB). The adjudicating authority has held that the

impugned goods fall under Chapter 72 and are neither spares nor components of

capital goods used in the manufacture of any capital goods. Therefore, these goods do

not fall under the category of capital goods. These goods are used as inputs in repair

and maintenance of capital goods that are categorically excluded under Instruction

F.No.267/11/2010-CX dated 08/07/2010.

5. The relevant portion of Instruction F.No.267/11/2010-CX dated 08/07/2010 is

reproduced as follows:

"3. It thus follows from the above judgments that credit on capital goods is
available only on items, which are excisable goods covered under the
definition of 'capital goods' under CENVAT Credit Rules, 2004 and used in
the factory of the manufacturer. As regards 'inputs', they have to be
covered under the definition of 'input' under the CENVAT Credit Rules,
2004 and used in or integrally connected with the process of actual
manufacture of the final product for admissibility of cenvat credit. The
credit on inputs used in the manufacture of capital goods, which are further
used in the factory of the manufacturer is also available, except for items
like cement, angles, channels, CTD or TMT bars and other items used for
construction of factory shed, building or laying of foundation or making of
structures for support of capital goods. Further, credit shall also not be
admissible on inputs used for repair and maintenance of capital goods."

Examining the impugned goods such as S.S. Coils, S.S. Sheets, S.S. Plates & cold

rolled S.S. Strip / coil, S.S. Rods in the light of the above clarification it is seen these

items are not machineries or components, spares or accessories of machinery and

hence they do not qualify as capital goods as defined in Rule 2 of Cenvat Credit Rules,

2004. These goods are in the category of inputs used in the maintenance and repairs of

machinery. As per the above clarification, such goods clearly fall under the exception

clause and hence CENVAT credit is not available on these items under the category of

inputs. Thus the adjudicating authority has correctly disallowed the impugned CENVAT

credit and I uphold the recovery of same along with interest. The grounds adduced by j_
the appellant fail to substantiate their eligibility to avail the impugned credit. Considering
the invoking of extended period, I find that the appellant had availed the impugned

4±$3
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credit under the category of capital goods, whereas they were utilizing the same as

inputs for repair and maintenance of the machinery. Thus the intent to avail improper

credit is existent in this case and the same came to light only during the audit of records
by the officers. Therefore, the invoking of extended period is sustainable and on similar

ground, penalty imposed in the impugned order is also sustainable. Therefore, the

impugned order is upheld and the appeal is rejected.

6. 3r41aai errz #t a{ 3rdararr3uhah fur snar k .The appeal filed

by the appellant stands disposed of in the above terms.

a#y?
(5a7 2la)

314n (3r@le -1)

Date:803/2017

(K. . acob)
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.

To
Mis Cengress Tiles Ltd.,
Survey No. 1178/2,
At & PO Nandasen,
Taluka: Kadi, District: Mehsana.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-Ill.
4. Jhe A.C. I D.C., Central Excise Division, Kadi.
5Guard File

6. P.A.
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